Protocol for filing for Special Immigrant Juvenile Status (SLJS) in

Montgomery County

In order to assist petitioners who are filing for SIS status, Montgomery County has
adopted the following procedures to guide petitioners through the system. The petition may be
filed in Juvenile, Orphans’ or Family Court, and the determination of which is the proper Court
will depend on the relationship of the petitioner to the child. The decision where to file is ofien
based upon standing of the petitioner and/or the status of the child.

Moreover, petitioners shall be required to attach or present documents as provided below,

and failure to provide the proper documents may result in the dismissal of the Petition.

The term “special immigrant” is defined as an (J) immigrant who is present in the
United States (i) who has been declared dependent on a juvenile court located in the United
States or whom such a court has legally committed to, or placed under the custody of, an agency
or department of a State or an individual or an entity appointed by a State or juvenile court
located in the United States and whose reunification with one or both of the immigrant’s parents
is not viable due to abuse, neglect, abandonment or a similar basis found under State law; (i1) for
whom it has been determined in administrative or judicial proceedings that it would not be in the
alien’s best interest to be returned to the alien’s or parent’s previous country of nationality or
country of last habitual residence.

The criteria for SIJS status is that the child must be under 21 years of agel, is unmarried
or declared dependent on a juvenile court, OR placed by a juvenile court in the custody of an
individual or state agency and court of competent jurisdiction has made one or more of the
following findings of fact:

o The child has been abandoned, abused or neglected; or similar basis found under state
law;

e By aparent abandonment;

¢ Reunification with one or both parents is not viable; and

» [t is not in the child’s interest to be returned to his or her home country.

* In the Commonwealth of Pennsylvania, the age of emancipation is 18 and therefore the Court may not enter a
custody order for any child 18 years or older.



JUVENILE COURT PETITION FOR DEPENDENCY

Dependency Court:

The PA Juvenile Act 42 PA C.S. 6301 ef seq. governs juvenile dependency which is
adjudicated in Juvenile Court in Montgomery County. A dependent child is one who has
been adjudicated dependent by virtue of a Juvenile Court order after a finding that the child is
without proper parental care or control necessary for his or her physical, mental or health
and/or has been abandoned by his parents or guardian. An action under the Juvenile Court is

usually brought by the Office of Children and Youth and/or the police department.

FAMILY COURT PETITION FOR CUSTODY AND SPECIAL IMMIGRATION
JUVENILE STATUS

Standing for Filing for Custody in Family Court:

Section 5324 of the Domestic Relations Act governs standing to file a petition for
physical or legal custody. Generally, a parent, a grandparent or a person standing in loco parentis
may file for custody. There is a distinction between a grandparent acting in loco parentis and a
grandparent who is not the caretaker of the child. The rights of the non- caretaker grandparent
are not absolute, and the petition must contain averments pursuant to 23 Pa.C.S. §5324 (3)
and/or § 5325.

A grandparent or third party caretaker stands in loco parentis where that person puts him
or herself in the situation of a lawful parent by assuming the obligations incident to the parental
relationship without going through the formality of a legal adoption. (Morgan v. Weiser). A
person standing in loco parentis may be a sibling 18 years or older, a relative or a third party
who is not a family member.

Accordingly, if the party seeking custody is a parent or a grandparent who has standing
pursuant to sections 5324 or 5325, and the child is not a dependent, a petition for custody would
be filed in family court. If the party seeking custody avers that he or she is caring for a child by

providing housing, food and necessities and is not a parent, and the child is not a dependent of



the Commonwealth of Pennsylvania, a petition would be filed in family court. However, it will

be up to the family court judge to determine whether the petitioner is standing in loco parentis.

If the family judge determines that the party is not a parent, grandparent or standing in loco

parentis, the case will be dismissed and the parties will be directed to file a Petition with the

Orphans’ Court.

Petitioners are required to produce the following documents in any proceeding in

Family Court:

A Copy of the Petition and Verification signed by the petitioner.

A Criminal Record/Abuse History Verification for anyone residing in the petitioner’s residence.
A Verification of Release from the Office of Refugee Resettlement and/or any pertinent
documents from the Immigration Proceedings.

A Certificate of Service, documenting that the petition has been served on any person who is a
named, interested or necessary party to the action.

If the whereabouts of a named, interested or necessary party is unknown, the petitioner must be
prepared fo testify to the Court what steps were taken to locate that party.

If there is an averment that one party is deceased, the petitioner should make every effort to
present a death certificate.

A copy of the child’s birth certificate.

Proof that the child is enrolled in school, including but not limited to a certified copy of the
child’s school records, attendance records and report cards. School records shall be sealed
by the school and presented to the Court in a sealed envelope.

If a party is alleging that the health of a child is a contributing factor in the requested relief, a
letter from the treating physician or specialist.

A proposed order containing findings of fact and conclusions of law based on the allegations
averred in the petition. The USCIS is now requiring reference to the custody statute and an
indication that the appropriate state law has been considered by the Court, i.e. has the child’s best
interest been taken into consideration pursuant to 23 PA.C.S. § 5328. In the event a party is
alleging that a child has been abandoned, the parties must be prepared to present testimony
pursuant to 23 PA.C.S. 5402 which requires a finding that a child has been left without provision

for reasonable and necessary care or supervision.



ANY CHILD WHO IS THE SUBJECT OF THE PETITION SHALL BE
PRESENT IN COURT.

THE COURT RESERVES THE RIGHT TO DISMISS ANY PETITION AND DIRECT THE
PARTIES TO REFILE IN ORPHANS’ TO SEEK THE APPOINTMENT OF A GUARDIAN PURSUANT
TO 20 Pa, C.5.A, 5111, ¢t seq., WHERE THE COURT BELIEVES IT THAT IT WOULD BE IN THE BEST
INTEREST OF THE CHILD,

ORPHANS’ COURT PETITION FOR GUARDIANSHIP OF A MINOR CHILD

An adult may file a petition with the Clerk of the Orphans® Court to be appointed Guardian of the
Person of a minor child under 20 Pa, C.S.A. 5111, et seq., if the minor is residing in Montgomery County,

A petition may also request appointment of a Guardian of the Estate of a minor child, where the
child is entitled to benefits, an inheritance or owns other assets.

THE CHILD MUST BE PRESENT AT THE HEARING. The Court may appoint a guardian
ad litem 1o represent the child’s interests and to visit the home where the child is residing.

A child over the age of 14 may nominate a person to be his or her guardian of the persen, and the
nominee shall be preferred, if found by the court to be qualified and suitable. The Petition must specify
the age of the child.

The filing fee for a petition seeking guardianship of a minor child is § 85.50.

Petitioners are required to attach the following documents to their Petition:

¢ Verification signed by the pefitioner.

* A Criminal Record/Abuse History Verification for anyone residing in the petitioner’s residence.

* A Verification of Release from the Office of Refugee Resettlement and/or any pertinent
documents from the Immigration Proceedings.

¢ A Certificate of Service, documenting that the petition has been served on the addresses of the
parents of the child and any other guardian of the child.

e If the whereabouts of a parent or interested party is unknown, the petitioner must be prepared to
testify to the Court what steps were taken to locate that party.

e If there is an averment that one party is deceased, the petitioner should make every effort fo
present a death certificate.

® A copy of the child’s birth certificate.

» Proof that the child is enrolled in school, including but not limited to a certified copy of the
child’s school records, attendance records and report cards.



e If a party is alleging that the health of a child is a contributing factor in their requested relief, a
letter from the treating physician or specialist.

If you have any questions, please contact one of the following offices:
Family Court Administration 610-278-3174
Orphans® Court Clerk 610-278-3400



